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• Honesty and fair dealing are 

crucial for the alcohol market.

• Aggressive, high volume sales  

practices often lead to serious 

social problems.  

• Market regulations reduce these 

practices, but also enhance free 

market competition and promote 

sales based on product 

performance and innovation.



• 1.  These are “Prohibition Era” 
regulations, not relevant today.  

• 2.  These regulations represent 
government interference with the 
“free market.”  Since alcohol is a 
legal product, it should be sold in a 
“free market” like other legal 
products.

• 3.  Alcohol regulation should be 
aimed at protecting the public.  
Trade practice laws don’t seem to 
have much to do with public health 
and safety.  

To understand how these laws relate 
to public safety, let’s look at some 
history.



Regulation was non-existent. Alcohol sold in “Tied 
House”  saloons owned by large, out of state 
manufacturers. A “Tied House” could only sell 
the manufacturer’s product. 

 Each manufacturer had a saloon in most 
communities and competition was fierce.  

 Aggressive sales promoted high volume 
drinking. (In 1830 Americans drank an 
average of 7.1 gallons of pure alcohol 
compared to 2.3 today!)

 Heavy drinking spawned social problems:  
public disorder, intoxication and addiction, 
family wages squandered, prostitution, 
gambling.



• Women took a leadership 
role as family resources were 
often lost to alcohol.  

• This led to the extreme 
solution of national 
Prohibition. 

• (Photo of Francis Willard, President 
of the Women’s Christian 
Temperance Union from 1879 to 
1898, courtesy of Library of 

Congress)



• Prohibition reduced drinking rates, 

social issues and eliminated public 

order problems.

• But, nationally organized crime 

syndicates developed to supply 

alcohol.  Enforcement was weak.  

• Illegal retail outlets, called “speak-

easies”, sprung up to accommodate 

drinkers.

• Eventually, Prohibition was repealed. 

But it did re-set our relationship with 

alcohol.  Drinking rates remained low 

for several decades.  



• 21st Amendment gave states the 
primary duty of regulation

• “Toward Liquor Control,” provided 
recommendations for a license system 
or a state-owned business.

• Leaders vowed that market practices 
fueling alcohol problems would never 
return.  

• This led to a comprehensive regulatory 
system that included:
• a three-tiered system of licensure

• a set of fair Trade Practice regulations 

• enforcement mechanisms.  

These were designed to both prevent local 
market domination by large out-of-state 
companies and sales practices that 
encouraged alcohol abuse.

“The ‘tied house’ system had all the 

vices of  absentee ownership.  The 

manufacturer knew nothing and cared 

nothing about the community.  All he 

wanted was increased sales.  He saw 

none of  the abuses, and as a non-

resident he was beyond local social 

influence.”  Fosdick and Scott, Toward 

Liquor Control.



• The three-tiered system is the 

structure…like a football field with 

boundaries and lines.

• Trade practice regulations are like 

the football rule-book.  All licensed 

businesses must follow state and 

federal rules.

• Like referees, state and federal 

agencies enforce the regulations.  



• Regulatory structure is a closed 
system of product sale.

• Each tier is usually required to 
be licensed and independent. 

• Five basic trade practice laws 
ban:
• Financial ties

• Exclusive arrangements

• Commercial bribery

• Consignment sales

• “Unfair” price practices

(This system also ensures safe 
products and high tax collections.)

•



1.  Financial ties called “Tied House Laws”

2.  Exclusive outlet or business agreements

3.  Commercial bribery

4.  Consignment sales

5.  Fair or uniform pricing



FAA and state laws

• “Tied House” laws are in both 

Federal (FAA) and state laws.  FAA 

generally requires a similar state 

law for the feds to be involved.  

• The laws prohibit ties between tiers 

involving ownership, investment, 

loans, or providing “things of value.”

• Prohibition of “tied” arrangements 

help prevent vertical monopolies and 

aggressive sales.

Things of value 



FAA and state laws

• Prohibits favorable business deals (usually 
a price break) not offered to others and 
usually means buying less from a 
competitor.

• Exclusive deals are common with other 
commodities (Coke v. Pepsi) and in other 
countries.  This is why you do not see a 
large selection of alcohol products in other 
countries.

• This prohibition has fostered flourishing 
craft beer business in the US whereas craft 
beer can’t get to market in other countries 
because most retailers have exclusive 
arrangements with a large alcohol 
company.  

Will Pepsi be okay?



FAA and state law

• A supplier may not pay money 

or give gifts to a 

retailer…owner or employee. 

• The gift usually is an exchange 

for favorable treatment of the 

supplier’s product.  

Cash and gifts



FAA and state laws

• Incomplete sale because retailer 
may return unsold product or pay 
supplier only when product sells.

• Ties supplier and retailer.

• Often leads to quota sales, great 
pressure on retailer to increase 
sales or other trade practice 
violations.

• Retailer may discount to “fire sell” 
excess product.

Incomplete sale



State laws.  There are no FAA 
price laws.

• Several states have “uniform 

price” laws that require 

supplier to offer the same price 

to all retailers.

• Some states allow “channel 

pricing” such as different prices 

for on versus off sale retailers.  

• Reduces incentive to sell at 

deep discount.  Allows small 

operators to be profitable.

Federal Robinson-Patman Act 
requires fair pricing.



• Legitimate need for advertising.  Alcohol industry 

is dependent on new products for 1/3 to 1/2 of 

all revenue.  Thus, advertising is crucial for sales.

• Advertising and promotion methods have 

changed.  Major advertising now “in-store or on-

premise” due to proliferation of major media 

(TV, radio, on-line). 

• Federal and state law accommodate these 

changes via written exceptions.  Small, 

inexpensive items that are used to promote a 

product or brand are often allowed.  Napkins 

and coasters are examples.  But, mini-

refrigerators and big screen are usually not 

allowed.  



• Special discounts, gifts and free goods come 
with an expectation of  increased sales and 
favorable treatment of supplier’s product 
over competitor’s.  

• Continued discounts and “freebies” 
eventually tie the retailer to the supplier and 
the pressure for increased sales continues.  

• Price decreases, fostered by supplier 
discounts, induce increased consumption.  
Social problems will likely follow if the 
violations are widespread.

• Price decreases undercut competitors and 
market becomes dominated by a few 
players.



Supplier provides:

*  Discounted product in substantial 
volume.

*  Event advertising

*  Entertainment  (band or DJ)

*  Extra seating and drink stations.

Results:  Large crowds, major sales; 
but, also fights, DUI’s, neighborhood 
disturbance, and extra law 
enforcement--unless extremely well 
managed.   



• Large crowds at several 
venues.

• Many drunk patrons on the 
street.

• Fights, littering, 
intoxication, require major 
police and ER services.  

• In the UK, and in some US 
“bar districts”,  this 
happens regularly.



• At one time, the UK had a model 

alcohol regulatory system.  But, they 

slowly deregulated over 50-60 

years.  

• Big box grocery chains are “vertically 

integrated” with large suppliers and 

dominate local markets.  Cheap 

alcohol is available 24 hours a day, 7 

seven days a week.

• Today the UK has an alcohol 

epidemic with high rates of underage 

drinking, public drunkenness and over 

1 million annual alcohol-related 

hospital admissions.  



• Credible research from public 
health officials such as the Centers 
for Disease Control and the World 
Health Organization have 
confirmed the effectiveness of 
basic alcohol regulations impacting 
price, promotion and number of 
outlets.

• This includes regulations that 
prevent high volume sales at deep 
discounts, heavy promotion and 
increased numbers of licensed 
establishments.



 CDC estimates 88,000 deaths 
occur due to alcohol annually. 

 Despite progress on underage 
drinking, it is still unacceptably 
high.

 Alcohol is a causal factor in crime, 
domestic violence and other social 
problems. 

 In 2017, 10,874 people died from 
drunk driving crashes. If a new 
product came on the market and 
created that number of tragedies, 
there would be mass hysteria!!



Brewer/Importer 2008 Share 2018 Share

Anheuser-Busch 
Inbev

48.8% 40.8%

MillerCoors, LLC 29.4% 23.5%

Constellation 5.3% 9.9%

Heineken USA 4.2% 3.5%

Pabst Brewing 2.7% 2.1%

All Other Domestic 
and Imports

9.6% 20%

Total 100% 100%



• The US does not have a “free market” 
system for any food, drink or drug 
products.  They are all regulated for 
public health and safety. 

• Would you want cough syrup or meat 
to be sold with no regulation 
whatsoever?

• Selling alcohol in an actual “free 
market” would greatly increase current 
alcohol problems.



• Prices set by supply and 
demand…allows products to 
perform based on whether 
customer likes them.

• Limit barriers to new businesses 
and new products… ensures wide 
choice of products. Dominance of 
large companies can control 
pricing, market entry  and product 
selection.

• Balanced market produces robust 
competition resulting in reasonable 
prices, products customers like, a 
variety of new products and a rich 
local commercial sector with 
profitable large and small 
businesses.



• Markets tend to move toward monopoly 
or dominance by one or more large 
companies.  Eventually consumers lose 
the benefits from a market economy.  

• Markets generally don’t have specific 
mechanisms to protect the public from 
potentially dangerous products.

• Many countries have an anti-trust 
authority or competition commission to 
make marketplace corrections when 
monopolistic practices prevail.

• The US has both state and federal anti-
trust laws although enforcement is 
sometimes lax.



Fair trade practice laws mirror anti-trust law in federal and state 

statutes:

Sherman Anti-trust law includes several “anti-competitive” 

practices which are impermissible:

• Price discrimination that tends to create a monopoly.

• Exclusive dealing agreements

• Tying arrangements

• Mergers and acquisitions that substantially reduce market 

competition



• In most parts of our country, large 
national chains dominate local 
retail markets.

• Suppliers usually pay “slotting 
fees” to get a product on the 
retailer’s shelf.  

• Product choice is limited and the 
large chain can prevent new 
products from the market.  

• Large chains can undercut local 
businesses on price, driving them 
out of the market.  

Coke and Pepsi products.  Is 

there such a thing as a local 

soft drink?



• Complex financial analysis

• Staff shortages 

• Reluctant complainants/witnesses, 

• Political/business pressure for lax 

enforcement.



• Education of licensees in order to increase voluntary 

compliance.

• Random or annual audits to identify problems; 

increase deterrence through publicity.

• Regular communication with licensees to remind 

them of regulations and clear up confusion.

• Periodically, streamline and simplify regulations to 

enhance understanding and compliance.



• Does the complaint reveal a motivation to engage in 

advertising/promotion or to just pay their way into a market?

• For “things of value”,  did the supplier provide things that are 

never exceptions such as TV’s, furniture, gift cards?

• Does the supplier/distributor have a connection with third 

parties providing benefits such as entertainment, advertising?

• While the investigation may be difficult and tedious, it is 

important to persist because cheaters hurt the good licensee 

who follows the rules.  They can be undercut on price and even 

driven out of business. 



• Fair trade practice regulations are not “antiquated”, but help maintain a 
balanced marketplace that provides benefits to consumers and all types of 
businesses. 

• The US does not have a completely “free market” for any food or drink 
products, so arguments about selling alcohol in the free market are not 
helpful.

• Trade practice regulations fall into five categories:  financial ties, exclusive 
contracts, commercial bribery, consignment sales and pricing practices.  
Exceptions allow reasonable retail promotions.

• Trade practice violations usually lead to social problems, even in a single 
premise, but especially in “entertainment” districts.  

• While enforcement may be difficult, a multi-pronged program using 
education, communication, audits and investigation can increase compliance.

• Rules are different in each state, so industry members must become 
knowledgeable about the rules in whichever state they operate.



• Because each state has its own rules, it may be difficult to find the 
regulations applicable to a given state.  Here are some suggestions:

• A resource is available that catalogs the specific regulations for each 
state.  The National Alcohol Beverage Control Association (nabca.org) 
and the National Conference of State Liquor Administrators 
(ncsla.org) worked together to develop this resource.  Check their 
websites for information.

• Some states have comprehensive information in a booklet or on their 
website.  Check with your state alcohol beverage control 
organization.  

• While a few states do not have a state alcohol agency, most trade 
practice regulations are enforced at the state level.  For example, the 
Nevada Attorney General enforces trade practices in that state.  



Website has:

 Short report on Fair Trade Practice 
Regulation.  Also report on “Small 
Suppliers.”

 Monthly newsletter, educational pieces, 
PowerPoint presentations from 
conferences.  (These are free!)

• Issue Briefs for 2017 has simple 
explanations of  alcohol regulatory issues 
as well as citations for research and more 
information. 

• Legal expert report in Maxwell’s Pic Pac 
v. Dehner has major discussion of  why 
large grocery chains want to sell all 
forms of  alcohol throughout their stores. 

http://www.healthyalcoholmarket.com/

